
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Ladles Shoes by Sara-Jo, Ltd.

for Redetermination of a Deflclency or Revlslon
of a Determinatlon or Refund of Corporatlon
Franchise Tax under Article(s) 9A of the Tax
Law for the Years L978 - 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng dul-y sworn, deposes and saya that
he/she ls an employee of the State Tax Cornnlssion, that he/she Ls over 18 years
of age, and that on the 15th day of April-, 1986, he/she served the withl'n
notice of Declslon by certified nrail upon Ladles Shoes by Sara-Jo' Ltd. the
petltioner ln the wlthln proceedlng, by enclosLng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Ladies Shoes by Sara:Jo, Ltd.
Poughkeepsie Plaza Mall-
Poughkeepsle, NY L26OI

and by depositlng same encLosed in a postpald properl-y addressed wrapper ln a
post off ice under the excluslve care and custody of the Unlted'states Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee is the petitloner
herein and that the address set forth on said wrapper is the last knoltn address
of the pet i t ioner.

Sworn to before ne this
15 th  day  o f  Apr l l ,  1985.

to



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petltion
o f

Sara Ortreger

for Redetermination of a Deficiency or Revlsion
of a Deterninatlon or Refund of Personal Income
Tax under Art icLe(s) 22 of the Tax Law for the
Years 1978 - 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Comlsslon, that he/she Ls over 18 years
of age, and that on the 15th day of Aprll-, 1986, he/she served the wlthln
notlce of Decislon by certifled rnaiL upon Sara Ortreger the petitloner ln the
withln proceeding, by enclosing a true copy thereof in a securely sealed
postpaid lrrapper addressed as foll-ows:

Sara Ortreger
83 lltrltter Blvd.
Poughkeepsle, NY 12603

and by deposltLng same enclosed ln a postpald properly addressed wrapper in a
post off lce under the excLusive care and custody of the United States PostaL
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the petltloner
herein and that the address set forth on sald wrapper ls the l-ast known address
of the pet i t ioner.

Sworn to before me
15th day of Apri l ,

this
1 9 8 6 .

Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

Aprl l  15, L986

Sara Ortreger
83 Whlrrer Blvd.
Poughkeepsle, NY L2603

Dear  Ms.  Or t reger :

Please take notice of the Decision of the State Tax Commlsslon eoclosed
herewlth.

You have now exhausted your rlght of revLew at the adnloistratlve level.
Pureuant to section(s) 690 of the Tax Law, a proceedlng Ln court to revtelt an
adverse decislon by the State Tax Connlsslon nay be lngtltuted only under
ArtLcle 78 of the Clvtl Practice Law and RuLes r and must be comenced in the
Supreme Court of the State of New York, Albany Couoty, wLthl.n 4 nonths fron the
date of thls not ice.

Inqulries concerning the computatLon of tax due or refund alLowed 1o accordance
wlth this declslon may be addressed to:

NYS Dept. Taxat,lon and Ftnance
Law Bureau - Lltigatlon Unlt
Bull-ding /i9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very trul-y yours,

STATE TAX COMMISSION

cc: Taxl-ng Bureaufs Representat,lve



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

Apr l l  15 ,  f986

Ladles Shoes by Sara-Jo, Ltd.
Poughkeepsle PLaza Mall
Poughkeepsie, NY L260I

Gentlemen:

Please t,ake notl.ce of the Decl"slon of the State Tax ConnlssLoo encLosed
herewlth.

You have now exhausted your rlght of revlew at the adninlstratlve level.
Pursuant to sectton(s) 1090 of the Tax Law, a proceedlng Ln court to review an
adverse decision by the State Tax Connl"ssl"on may be lnstltuted onLy under
Article 78 of the Civll Practlce Law and RuLes, and must be conrmenced ln the
Supreme Court of the State of New Yorkr Albany Countyr wlthin 4 months fron the
date of this not lce.

Inqulrles concernlng the computation of tax due or refund aLlowed in accordance
wlth thls deciston nay be addressed to:

NYS Dept. Taxation aad Flnance
Law Bureau - Litlgatlon Unit
Buildlng /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Taxl"ng Bureau's Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
:

o f

LADIES SHOES BY SARA JO, LTD.
:

for Redetermlnat ion of a Def lc iency ot fot
Refund of Corporation Franchise Tax under :
Article 9-A of the Tax Law for rhe Years 1978,
L979 and 1980. :

DECISION
3

In the Matter of the Petitlon

o f
:

SARA ORTREGER

for Redetermtnation of a Defl"clency or for
Refund of Personal Income Tax under Artlcle 22 :
of the Tax Law for the Years L978, L979 ar;.d
1 9 8 0 .  :

Pett t ioner,  Ladl"es Shoes by Sara Jo, Ltd.,  Poughkeepsie Pl,aza Mal l ,

Poughkeepsie, New York 12601, ftled a petltlon for redeterminatl.on of a defl-clency

or for refund of corporatlon franchise tax under Article 9-A of the Tax Law for

the  yeare  L978,  1979 and f980 (F t fe  No.  45013) .

Petltl"oner, Sara Ort,reger, 83 lJhltter Boulevard, Poughkeepsie, New York

L260I, fl"led a petition for redeterminatlon of a deflciency or for refund of

personal lncome tax under Artlcle 22 of the Tax Law for the years Ig78, LgTg

and 1980 (F t le  No.  45345) .

A consolldated hearlng was held before Dennis M. Galllher, Hearlng Offlcer,

at the off ices of the State Tax Connlgslon, Bul ldlng #9, State Off tce Canpuee

Albany, New York, on Januarl  22, 1986 at 10:.45 A.M. Pet i tLooer Ladies Shoee by

Sara Jo'  Ltd. appeared by l ts presldent,  Sara Ortreger.  PetLt loner Sara
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Ortreger appeared pro se. The Audlt Dlvislon appeared by John P. Dugan, Esq.

(Gary Palmer,  Esq. ,  o f  counsel ) .

ISSUES

I. Whether petltloners have proven that some or all of the addltlonaL

income deternlned upon audlt was from nontaxable sourcea thus lterranting

reduction or cancel-latlon of asserted deflclencles for the years ln questton.

I I .  Whether penalt ies aseerted agalnst pet l t loners for fal lure to t inely

flle returns and pay tax should be reduced or abated.

FINDINGS OF FACT

1. On May 25, 1983, the Audlt  Divls ion lssued to pet i t loner Sara Ortreger

a Notice of Deficlency assertlng addltl-onal pereonal income tax due for the

years 1978, 1979 and 1980 ln the aggregate amount of $3,543.00, plus penalt lee

[Tax Law S685(a)(1) and (2)]  and interest.  Pet l t loner Sara Ortreger did not

timely flle New York State lncome tax returns for any of the years at lssue.

2. On Aprl l  29, 1983, the Audlt  Divis lon issued three separate oot l ,cee of

deftclency to pet i t loner Ladles Shoes by Sara Jo, Ltd. (rr l ,adles Shoesrr)  assert ing

addl.tional corporatlon franchise tax due for the years 1978' 1979 and 1980 tn

the  respec t ive  amounts  o f  $2 ,937.60 ,  $3 ,969.40  and $3 '643.10 ,  p lus  pena l t ies

[Tax Law $1085(a)(1) and (2)]  and interest for each year.  Pet l t loner Ladles

Shoes did not tinely flLe New York State corporation franchtee tax reporcs for

any of the years at lssue.

3. Pet l t l "oner Sara Ortreger ls presldent and soLe shareholder of pet l t loner

Ladles Shoes. LadLes Shoes operates a re.tal"l shoe store located ln the PoughkeepsLe

PLaza MaLL ln Poughkeepsle, New York.

4. Sara Ortreger and her husband, Yaakov 0rtreger, iumlgrated to the

UnLted States from Israel ln L967, rentlng an apartment in Brooklyn, New York.
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Yaakov Ortreger is an automobtle mechanlc and was empl-oyed ae euch for a number

of years, flrst by lly-Grade Foods and Later by Avis Car Rentals.

5. In 1978, Sara and Yaakov Ortreger moved to Poughkeepsie' New York and

opened petitioner Ladles Shoes in a 600 square foot leased store space ln the

Poughkeepsie Plaza Mal l .  The Ortregers used between $20,000.00 and $25'000.00

of personaL funds they had saved to meet the lnitlal coate of Leaeing the store

Bpacer lnstalling merchandise display shelves and other items necessary to outflt

a shoe store and obtalnlng lnltial inventory.

6. Sara Ortreger worked at Ladles Shoes on a dalIy baele, wlth the store

belng open six days per week. Ladlee Shoes is located near an offlce of the

Dutchess Bank ln the Poughkeepsie Plaza Mall. Accordlng to Sara Ortreger, at

the start of each day elghty doll-ars ln caeh was in the caah reglster for use

in maklng change on saLes. ALl other salee recelpte were alLegedly depoelted

datly ln the Duchess Bank. Mrs. Ortreger stated that all of Ladies Shoest blllg

were pald by check, that btlls to euppllers of lnventory were always pald flret

becauee Ladles Shoes dld not purchase lnventory on credlt, aad that lf there

lras any money l-eft over, Mrs. Ortreger would pay herself a salary, alwaye by

check. Flnally, Mrs. O'rtreger stated that the only tlme ehe wl"thdrew fuade in

cash from Ladles Shoes lras the wLthdrawal of change from the reglster durl.ng

the day to purchase a sodar piece of pLzza or hanburger at the nalL.

7. When Ladl.ee Shoes ftrst conrmenced dol.ng busl.nees, the Ortregere

ret,atned one Michael l{orona as thelr accountant. Mr. Worona lras to nalntaln booka

and records for Ladles Shoes and t,o prepare all requlred tax returns, both for

Ladl"ee Shoes and for the Ortregers. A11 of petitlonerst records and lnfornatloa

lras turned over to Mr. Worona on an ongol.ng basls.
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8. The audit of petltioners hereln resulted from an lnvestigation of

Mr. Worona. A pre-audlt neeting concerning the audit of petltloners was held

wlth Mr. Worona, where the only records made avallable to the Audlt Dlvleloo

were bank statements from the Dutchegs Bank, photocoples of FederaL Corporatloo

Income Tax Returns, lncludlng Schedules M-l and M-2r and proflt and loee

statements for Ladl"es Shoes for the years L978, 1979 and 1980. No other booke

or records for Ladles Shoes or Sara Ortreger hrere presented. The profit and

loss statements subrnitted by Mr. Worona reflected that Ladles Shoee was operated

at a loss durl-ng the years l.n Lssue. Nelther corporatlon franchlee tax reportg

nor New York State lncome tax returns had been filed for any of the years ln

quest lon.

9. The Audit Divlslon revlewed thoee documents subnltted and increased

Ladies Shoest lncome for each year by the amount Ehat Ladl"es Shoeer bank deposlte

exceeded gross sales per prof l t  and loss statements. For 1980, lncome was aleo

increased by an additlonal $51000.00 based on an unexplained eavings aceount

deposit .  Flnal ly,  Sara Ortregerts personaL lncome was increased by $20r000.00

per year, based on an est,imate of cash wlthdrawals fron Ladies Shoes for

personal 1lvlng expenses.

10. On or about July 25, 1983, corporat l .on franchise tax reports (Foms

CT-4) were f l . led for Ladies Shoes, showlng amounts due of $250.00 for 1979,

$277.70 for 1979 and $588.16 for 1980, together wlth a check for the aggregate

of these amounts ($1,115.86).  The Audit  Divis ion has agreed that the asserted

corporate deflclencles should be reduced to reflect thls paynent.

1I. As the result of pre-hearing conferences, at whl"ch petltloners presented

a cash dlsbursements book, certal.n adJustnents to the deflcLencLes were made by

the Audlt  Dlvls lon, as foLl-ows:
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salary check withdrawals by Sara Ortreger from Ladies Shoes
ln the amount of $Sr000.00 per year,  servlng to reduce the
est lnated cash wlthdrawals for the Ortregerrs personal
l-lving expensea;

$7'800.00 of lncome per year earned by Mr. Ortreger as a
mechanicr 81so servlng to reduce the estioated cash yith-
drawals for the Ortregerts personal l tvtng expenses;-

$3r335.00 ln personal nedical  expenses patd by Ladles
Shoes in 1978, whlch was treated as a constructive divl-
dend to Sarah Ortreger.

L2. The above-noted items of adjustment serve to reduce the asserted

deficiencles to the followl,ng amounts (excLuslve of penaltl.es and tnterest):

Year Ladles Shoes

a)

b )

c )

L978
1979
1980

$1 ,990 .10
2 ,689  .40
2 ,363  . L0

Sara 0rtreger

$304 .50
L26 .50
L22 .50

13. Sara Qrtreger and Yaakov Ortreger clain a linited ablltty to read

and write ln Engllsh. Mr. Ortreger nas schooled l"n Israel as an automobLle

mechanlc and nelther he nor Sara Ort,reger received any other forual educatlon'

ln buslness' accountlng or otherwl.se, either ln Israel or since their l"migratlon

to the Unlted States.

14. The Ortregers maintain that Ladles Shoes nade llttle or no proflt

during the yeare ln questl"on and that thelr peraonal llving expenses ln

excess of Mr. Ortregerrs earnl-nge pJ-us anouota of salary wlthdrawn by

check from Ladles Shoes by Mrs. Ortreger nere pald out of cash savinge

Thls income has been reported and tax has been paid thereon, separately,
by Mr. Ortreger.
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brought by the Ort,regers from Israel to the UnLted States, and from caeh

from the sale of Jewelry also brought fron Israel. These alleged funde

were not kept ln bank accounts, but rather were kept at home and lrere not

recorded upon entry into the Unlted States because of restrl.ctlve IeraeLi

l-aws concernlng removal of currency from that country. The amount of alleged

cash savings was est inated by the Ortregers at $60,000.00, wlth an est lmate of

the  va lue  o f  the  Jewel ry  a t  $40,000.00 .

15. No further books, records or cancelled checks were provl.ded at

the hearing herein.

L6. The Ortregers recalled signlng personal income tax returns and

sales tax returns presented to then by Mr. !'Iorona. They were advleed by

Mr. tJorona that all- returns lrere belng flled when due.

CONCLUSIONS OF LAW

A. That,  wlth the except lon of three speclf ic s l tuat iona nooe of

whlch is present hereLn, petltioners bear the burden of provlng the

inaccuracy of the asserted def lc iencies [Tax Law $ 689(e) ] .

B. That upon the evidence presented, petitl"oners have not proven

that any reductlon of the deflclencies, ln additlon to thoee aLready

allowed by the Audlt Dl"vision are narranted. Notwithstanding the assertlon

of the exlstence of personal savlngs in the nature of a cash and jewelry

hoard, there rrere no records of such funds or their dlsbursement over the

years, nor were the Ortregers able to detall specific amounta of such funds

as expended.

C. That given petltloner Sara Ortregerfs background, lncluding her

lack of educatl"on, her very llnlted ablllty to read and write ln Englleh

and her complete reliance on Mr. i,Iorona and his representatlons, there was
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no wll1fu1 neglect ln her failure to tinely fll-e lncome tax returns or ln

her fallure to ensure that corporation franchLse tax reports were tlnely

flled by Ladl.ee Shoes. In fact, Mrs. Ortreger dLd slgn tax returne and

hel-d a reasonable bellef, given the sltuation, that such returns were, 1o

due course, flled. Accordlngly, under the circumstancea presented ln thle

case, lt ls approprlate to abate the penalttes aeeerted pursuant to TErx

L a w  s e c t i o n s  6 8 5 ( a ) ( 1 )  a n d  ( 2 )  a n d  1 0 8 5 ( a ) ( 1 )  a n d  ( 2 ) .

D. That the pet i t ions of Ladles Shoes by Sara Jo, Ltd. and Sara

Ortreger are granted to the extent indicated in Concluslon of Law ttCrr, but

are otherwise denled and the notlces of defLcl"ency dated Aprll 29' f983

and May 25, 1983, respect lvely,  as reduced (refer Flndlngs of Fact,  r '11"

and "12 t t ) ,  a re  sus ta ined.

DATED: Albany, New York

APR 151986
STATE TN( COMMISSION

PRESIDENT


